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I . INTRODUCTION

This matter comes before the Public S rvi. ce Commission of.

South Carolina (the Commission) on this Commission — initiated

docket to revi. ew the level of maxi. mum markups, or price caps for.

the industrial customers of South Carolina Pipeline Corporation

(SCPC, Pipeline„ or the Company). A Procedural history is i. n order

to convey 'the scope and bread'th of 'this mat'ter and to lay the

groundwork for the Commission's decision.

In 1990, ,in a proceeding to approve a reduction in natural gas

rates for Pipeline's sale-for-resale customers, Nucor Steel and the

South Carolina Energy Users Committee (SCEUC) challenged the

value-of-service methodology used in setting:industr, ial rates. The

Commission rejected arguments that. cost-of-service or

rate-of-return methodology must be used and reaffirmed its
long-stand1ng policy of allowing negotiated ra'tes with 'tndustrial

customers subject. to the caps, but found that a new hearing should
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rates for Pipeline's sale-for-resale customers, Nucor Steel and the

South Carolina Energy Users Committee (SCEUC) challenged the

value-of-service methodology used in setting :industrial rates. The

Commission rejected arguments that cost-of-service or

rate-of-return methodology must be used and reaffirmed its

long-standing policy of allowing negotiated rates with industrial

customers subject to the caps, but found that a new hear:ing should
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be scheduled, and further evidence considered, concerning the

appropriate level of caps. The present docket was opened to

consider this new evidence. Because it rejected the use of a

cost-of-service methodology for industrial rates, the Commission

specifically ruled that it would not consider evi. dence on the

issues of rate of return or cost of servi. ce. Order No. 90-729,

Docket No. 90--204-G, dated August 8, 1990, at 23-33, 40.

Thereafter, Nucor and SCEUC petitioned for rehearing or

reconsideration of the Commission's decision. Additionally, SCEUC

moved to stay the hearing on the industrial price caps pending

judicial review of the Commission's orders. The Commission deni. ed

rehearing or reconsideration, but granted SCEUC's moti. on for. a

stay. Order No. 90-1010, dated October 17, 1990, at 1,4.

Nucor and SCEUC then filed petitions for -judicial revi. ew in

the C.i. rcui. t Court, which resulted in separate orders reversing the

Commission's orders. On appeal, however, the Supreme Court of

South Carolina reversed both Circuit Court orders and rei. nstated

the orders of this Commission. Nucor Steel v, South Carolina

Publ. Sexv. Comm'n. S.C. , 439 S.E.2d 270 (1994).
The Commission thereafter lifted the stay in this docket and

directed the Commission Staff to set the matter for a hearing.

Order No. 94-478, dated Nay 19, 1994. SCEUC then filed a petition

and motion with the Commission which, among other things, asked

that Staff rate case audits for 1988 be updated and sought a

determination that there were no preconditions on the evidence that

might be presented at. the hearing. SCEUC Petition and Notion,

dated July 13, 1994. Pipeline opposed these requests, contending
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might be presented at. the hearing. SCEUC Petition and Motion,

dated July 13, 1994. Pipeline opposed these requests, contending
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that, the updated audits were improper because the Commission had

established preconditions in its earlier orders precludi. ng

presentation of cost-of-service or rate-of-return evidence.

Pipeli. ne Response to Petition and Notion, dated August 8, 1994;
Amended Response to Petition and Notion, dated November 1, 1994.

On November 2, 1994, the Commission heard oral arguments on

SCEUC's petition and motion. It subsequently issued an order

partly granting and partly denying the relief requested by SCEUC.

Significantly, the order. reaffirmed the Commissi. on's previous

ruling that evidence on the i. ssues of rate of return and cost of
servi. ce would not be considered in this proceeding. Order No.

94-1244, dated December 7, 1994, a.t 5-6. The Commissi. on adhered

to this ruling in denying SCEUC's request to reconsider. Order No.

95-78, dated January 19, .1995, at 3-4.
During the inter. 'im, Pipeline moved for a continuance of the

hearing scheduled for January 10, 1995. The grounds for this
motion were: (1) that the precise scope of the issues would not be

known until the Commission issued i, ts order ruling on SCEUC's

pet1 tion and motion, leaving insuf f icient time to adequa'tely

prepare for the hearing; and (2) that Pipeline expected to be

invol. ved i, n a month-long hearing before the Federal Energy

Regulatory Commission (FERC) beginning on January 10, 1995.
Pipeline Notion for Continuance, dated November 28, 1994. The

Commission granted the motion and rescheduled the hearing for Nay

22, 1995.

On February 24, 1995, SCEUC filed a petition for certiorari ln

the original jurisdiction of the South Carolina Supreme Court,
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the original jurisdiction of the South Carolina Supreme Court,
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seeking interlocutory review of the Commission's Orders. The

Supreme Court denied SCEUC's petition on Nay 5, 1995, and denied a

petition to reconsider that denial on Nay 31, 1995.

The Commission thereafter rescheduled the hearing in this

matter to begin on October 3, 1995, and established deadl. ines for

prefiling testimony and exhibits. Order No, 95-1092, dated Nay 17,

1995. After Pipeline had filed. its direct testimony and exhibi. ts,
SCEUC filed a motion for rate sanctions. This motion alleged that

Pipeli. ne's prefiled testimony, to the effect that the maximum

markups for industrial customers should be increased, violated

certain statutes and Commission regulations. SCEUC Customers'

Notions for Rate Sanctions, dated August 30, 1995. Pipeline filed

a return opposing the motion and asserti, ng that the rescheduled.

hearing and the time for prefiling of evidence should not be

delayed. Pipeline Return to Notion for Pate Sanctions, dated

Sept. .ember 1, 1995.

After hearing oral arguments, the Commission issued its Order

denying SCEUC's motion for' rate sanctions, but granti, ng an

extension of time in which to prefile its testimony and exhibits.

ln the meantime, the Commission Staff prefiled the testimony

of its witness, Richard L. Smith. On September 18, 1995, Pipeline

filed a motion to strike the por'tions of Nr. Smith's testimony

which stated that the Commission might consider using rate of

return to monitor the existing price cap mechanism. Pipeline

contended that this testimony was inconsistent with the

Commission's prior rulings prohibitirg the consideration of

evidence on rate of return or cost of service. Pipeline Notion to
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contended that this testimony was inconsistent with the
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Strike, dated September 18, 1995. In its return, the Commission

Staff denied that the testimony constituted evidence on rate of

return or cost of service. Staff Return to the Notion to Strike,

dated September 20, 1995.

On September 22, 1995, SCEUC filed i. ts testi. mony and exhibits

together with a motion to refile evidence. The motion sought to

incorporate into the record of this proceeding evidence from the

1990 hearing in the sale-for-resale docket, SCEUC Notion to Refile

Evidence, dated September 22, 1995. Pipeline opposed the motion to

refile evidence on grounds that it constituted inadmissible

hearsay and that it was irrelevant because it related to cost of

service and rate of return. Pipeline Opposi. tion to Noti. on to

Refile Evidence, dated October 2, 1995. Pi.peline also moved to

strike certain portions of the SCEUC witnesses' testimony relating

to rate of return or cost of service. Pipeline Noti. on to Strike,

dated September 29, 1995.

On September 26, 1995, SCEUC moved the Commission for an order

compelling Pipeline to answer discovery requests which had been

obgected to on the ground that they sought information on r. ate of

return and cost of service and therefore exceeded the scope of

permissible discovery. SCEUC Notion for Order Compelling

Discovery, dated September 26, 1995. Pipeline opposed the motion,

citing the prior Commission orders d. fining the scope of the issues

to be considered in this matter. Pipeline Return to Notion for

Order Compelling Discovery, dated October 2, 1995.

On September 27, 1995, the Commission issued i. ts Order denying

Pipeline s mo'tion 'to strike por tions of Staf f wi tness Smith s
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Strike, dated September 18, 1995. In its return, the Commission

Staff denied that the testimony constituted evidence on rate of

return or cost of service. Staff Return to the Motion to Strike,

dated September 20, 1.995.

On September 22, 1995, SCEUC filed its testimony and exhibits

together with a motion to refile evidence. The motion sought to

incorporate into the record of this proceeding evidence from the

1990 hearing in the sale-for-resale docket_ SCEUC Motion to Refile

Evidence, dated September 22, 1995_ Pipeline opposed the motion to

refile evidence on grounds that it constituted inadmissible

hearsay and that it was irrelevant because it related to cost of

service and rate of return. Pipeline Opposition to Motion to

Refile Evidence, dated October 2, 1995. Pipeline also moved to

strike certain portions of the SCEUC witnesses' testimony relating

to rate of return or cost of service. Pipeline Motion to Strike,

dated September 29, 1995.

On September 26, 1995, SCEUC moved the Commission for an order

compelling Pipeline to answer discovery requests which had been

objected to on the ground that they sought information on rate of

return and cost of service and therefore exceeded the scope of

permissible discovery. SCEUC Motion for Order Compelling

Discovery, dated September 26, 1995_ Pipeline opposed the motion,

citing the prior Commission orders defining the scope of the issues

to be considered in this matter. Pipeline Return to Motion for

Order Compelling Discovery, dated October 2, 1995.

On September 27, 1995, the Commission issued its Order denying

Pipeline's motion to strike portions of Staff witness Smith's
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testimony. The Order held that the mere recommendati. on that the

Commission consider using rate of return as a possible means of

monitoring existi. ng price cap mechanisms was not rate-of-r:eturn

testimony prohi. bited by the prior' Commissi. on orders. Order No.

95-1562, dated September 27, 1995.

At the beginning of the evidentiary hearing which commenced on

October 3, 1995, the Commission heard oral arguments on SCEUC's

mot. ion to refile evidence and motion to compel and. on Pipeli, ne's

motion to strike portions of SCEUC's prefil. ed testi. mony and

exhibits. The Commission then i. ssued an oral ruling on the

motions, as follows: (1) that language in its prior order di. d not

contemplate an increase in the caps i.n this proceedi. ng; (2) that

SCEUC's motion to compel discovery was denied; (3) that SCEUC's

mot. ion to refile evidence was denied. and (4) that Pi.peline's

motion to str. ike was granted as to SCEUC witness Gorman's

testimony, but denied with respect to the other witnesses

testimony. SCEUC later made an offer of proof regarding the

evi. dence that was disallowed, and Pipeline proffered evidence .in

rebuttal.

The evidentary hearing was held on this mat. ter on October 3-5,

1995. The Applicant, South Carolina Pipeline Corporation was

represented by Mitchell Willoughby, Esq. and Sar. na Burch, Esq.

SCPC presented the testimony of Lawrence Jn. Gressette, Jr. . and the

direct and rebuttal testimony of Max Earwood, Francis J. Cronin,

and Julius A. Wright. The Company also proffered. as an offer of

proof the testimony of George A. Schrei. ber, Jr. The Intervenors

Lancaster, York, and Chester Natural Gas Authorities were
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represented by Emil W. Wald, Esq. ; the Consumer Advocate for. the

State of South Carolina was represented by Elliott F. Elam, Jr. ,

Esq. ; Nucor Steel by Garrett A. Stone, Esq. , Russell B. Shetter. ly,

Esq. and Nichael Daniel, Esq. ; the Ci. ty of Orangeburg by James N.

Brailsford, Esq. ; South Carolina Electrj c and Gas Company by

Francis P. Hood, Esq. and Henry White, Esq. , and the South Carolina

Ener:gy User. 's Committee by Arthur G. Fusco, Esq. and Dan Lott, Esq.

SCEUC presented the live testimony of Ni. cholas Phillips, Jr. and

Alan Chalfant. The testimony of rustomer Steven A. Huhman was

stipulated into the record by agreement. The testi, mony of Steven

Gorman was pr'offered as an offer of proof. The Commission

Staff was represented by F. David Butler, Esq. and Florence P.

Belser, Esq. The Staff preserrted the testimony of Richard L.

Smith.

The Xntervenors Greer Commi. ssion of Publi. c Works, Fort Hill

Natural Gas Authority, and Heath Petra Pesources, 1nc. were not

present at the hear. ing, nor represented by counsel.

During the hearing, Pipeline presented extensive evidence

through the company witnesses about Pipeline's history, operations,

and regulation by this Commission. Xt also presented expert

testimony and an empirical study confirming the extent of

competitiveness of the industrial. fuels market in which Pipeli. ne

competes i suppor'ting the appr'opl 1atenes s 0 f con t1nu1ng nego't1 at ed

contracts with industrial customers, and addressing the

reasonableness of the current level of maximum markups allowed in

those contracts. SCEUC objected to the introduction of the study

on the ground that it was prepared after the Commissi. on granted a
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continuance in the case and that i. t was in part based upon

information obtained from sources other than the experts

themselves. The Commission announced that it should rule on this

objection i.n its final. order.

SCEUC presented live testimony of two witnesses and the

parties stipulated into the record the testimony of a third.

SCEUC also made a proffer of evidence from the sale-for. -resale

docket that was excluded and of the cost of capital testi. mony of

witness Gorman that was stricken. Reserving its objection to this

evidence, Pipeline requested that the offer of proof be broadened

to include the entire record from the sale--for-resale case. The

Commlsslon granted this request. The Commlsslon also granted

Pipeline's request that, while reserving its objection, i. t be

permitted to make an offer of proof of witness Schreiber's rebuttal

test, imony in response to witness Gorman"s.

II.DISCUSSION

A. NOTIONS

Two motions and/or objections were left unresolved at the end

of the ev1dentary hea11ng, and an add1t1onal mot1on was made

SCEUC subsequent to the hearing. Ne shall proceed to rule on these

motions prior to deciding the merits of this case.
Fir's't SCEUC attempted to move into the record various pages

of the 1988 to 1993 FEPC Form 2's of Atlanta Gas Light. Pipeline

objected to the admission of these documents on various grounds,

but stated that should the Commission find these documents were

admissible, that the complete FEPC Form 2's should be admitted,

SCEUC consented to this suggested modification. Ne hold that the
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documents are relevant and that the entire FERC Form 2's are hereby

entered into the evidence of this case. Pi.peline's objection i. s

otherwise over. ruled.

Second, SCEUC objected to the admission of a. study performed

by Drs. Cronin and Wright. Among other reasons, SCEUC argues that

the conclusions of the study are not su@ported bv urrderlying facts

in the evidence, and that the study does not constitute a reliable

rate cap analysis. Pipeline cites Rule 703 of the South Caroli. na

Rules nf Evidence, and notes that an exper. t may e..press opinions

based on facts or data that. is not even admissibi. e into the

evidence of a case. We have considered this matter and agree with

Pipeline's citation of the evidentary rule, and, its application to

this case. Also, SCEUC's objection as a ~hole goes more towards

the weight than the admi. ssibility of the study. SCEUC also objects

on the basis that the study in question was prepared after. the

Commission granted a cont.inuance in this matter. We do not see the

relevance of this portion of SCEUC's objection. The study in

question is therefore hereby admitted into the evidence and the

objection of SCEUC is overruled.

Subsequent to the hearing„ SCEUC filed a supplemental motion

to strike evidence, moving that the testimony of Pipeline witnesses

Cronin and Wright be stricken on the grounds that their testimony

contained various incorrect quotes, factual errors, and other

difficulties. Pipeline fi. led a return to the motion, alleging that

the motion constitutes late filed surrebuttal and. attempted

cross-examination after the fact. We agree with Pipeline, and deny

the motion accordingly.
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B. HERMITS OF THE CASE

Now that we have r'uled on the various motions and/or

objections outstanding in this case, we wi. ll proceed to rule on the

mer1ts.

Although SCPC continues to argue through its brief that the

Cronin-Wri. ght study actually supports an i.ncrease in the levels of

the caps i.n question, we again hold that our. Order No. 90-729 at 40

did not. contemplate an increase in the maximum rate levels, but

only a determination as to whether or not the existing rate caps

exceed a reasonable amount. Should Pipeline desir:e an i.ncrease in

the caps, it. can file for. a rate increase pursuant to S.C. Code

Ann. Section $58-5-240 (Supp. 1994). To the extent that this

conf 1 lets w1 th px'1 or' Comm1 ss1on. Or de 1 s, such Older s a re her'eby

overruled. However, we have examined the study, and agree with

Staff witness Smith's testimony, and would state that even if we

examined the study for the purposes of determining whether or not

it supported an increase in the caps, we hold that it does not

support such an increase in any event. We agree with Staff witness

Smith that the study does not relate its use of a negative

productivity factor to the efficiency of Pipeline. Further, the

negative factor has no adequate support in the study, an(1 we do not

believe this factor can be included in the calculations of the

proposed margins. Also, the Commission has concluded that there

was a remote correlation between the two companies which were

included in the study and SCPC. Further, no criteria were shown as

to how these Compan1es wer'e chosen. The comm1ss1on ls of the

opinion that the very small sample size is an i.mpediment to the
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overall effectiveness of the study. j:t must also be noted that

Exhibit 2-7, on page 22 of the report, sho~s a r"omparison of the

volumes of na'tural gas sold by P1pe3. one at fu3. 1 margin on an annual

basis relative to the level of margin actually achieved. These

fi.gures indi. cate that for the years 1989 through 1994, the per'cent:.

sold below full margin aver. aged 88% and, in the most recent year,

1994, that 92-: of vo3.umes were sold below full margin. This

indicates how infrequently the maximum mark-up is achieved and does

not support any i.ncrease in the existing cap levels. Therefor. e, an

increase in the margins is not supported by the evidence.

From their incept;ion, Pipeline and it:.s predecessor have been

authorized by this Commission to cont. ract with indust:rial customers

directly for the sale of natura. l gas. Tn 1982, t:he Commission

established maximum markups on the industri. a3, cont;racts based upon

the customer's end use or curt. ailment priority, The levels of

these maximum markups have remained unchanged for the past thir. teen

years.

In reviewing maximum markups for Pipeline's dir. ect industrial

sales, the Commission is mindful that the current levels were

approved by Commission Order No. 82-898 dated December 20, 1982.

T. t is well set;tied that the Orders of this Commissions ar.'e presumed

to be va3. id, correct, and reasonab3. . Hamm v. .South Carolina

Public Service Commission, 309 S.C. 295, 422 S.E. 2d 118, {1992);
Sou. th Carolina Cable Television Association V. Southern Be3 1

Telephone and Telegraph Company, 308 S.C. 216, 417 S.C. 2d 586

{1992). Thus the exist:ing price cap levels are presumed to be

valid and reasonable. The burden is on the party seeking to modify
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those levels to prove that such a. modi. fi. cat;ion is warranted. Ne do

not believe that the evidence before us supports any change in the

maximum markups at this time.

The study presented by Dr, s. Cronir and Wright is helpful in

ascertaining the fact that competition exists in the gas market.

However, it should be noted, as pointed out by South Carolina

Energy User. ' Committee witnesses and cross--examination by SCEUC's

attorney, as well the testimony nf the Commi. ssior Staff, t:hat the

study is fraught with dj. fficulties. The study has applied an

overly broad definition in determining market shar:e calculations.

According to Commission St:aff witness Smi. th, it is highly pr'obable

t. hat. the industr. 'ial fuel consumpti, on measur. ed in the study i.ncludes

some quantity of fuel for j ndustries that do not have alternate

fuel capabilities for t:he availability of natural gas and. should

not be used in the calc."ulations. This would result in the

calculated market share estimate of 15': being under:stated as tn the

market. for Pipeline services considered under the docket.

Second, the study failed to inc:orpor. at.e customer--speci. fic data,

which could have provided the Commission with useful information

concerning the impacts of existing price mechanisms. Staff stated

that .it. understood that:. certain customer data might: be difficult: to

obtain, but information c:ould hav. been organized and and presented

in some manner so as to avoid the problem in making public

cust. orner-specific proprietary information. The study as presented,

however, does gi, ve an overall, or a.ggregate view. The study does

propose that the level of maximum caps should be increased above

the presently approved caps. As st:.ated before, however, the
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Commission does not believe that its original intent was to look at

possible increases in the caps, and, even so, we do not believe

that the study supports this conclusion in any event.

Despite these and other difficulties, as pointed out by

various intervenors and Commissi, on Staff witnesses, we do not think

that the concerns are so important as to warrant a complete

rejection of the study. Ne do believe that the study shows

evidence of competition. We believe that the caps do appear to be

constraining the industrial customers on an aggregate basis. Ne

believe, as does Commission Staff witness Smith„ that the cap

mechanism appears to be working. Ne do believe that the cap 1.evels

can be maintained at the present. level, but should be monitored as

to their impacts and outcomes. (We note that no real. evidence was

presented which ~ould dictate a reduction in the level of the

caps. ) Ne believe, as does Commissi, on Staff ~itness Smith, that it
is important the the Commission be able to monitor the outcomes of

the caps in the future in some manner to evaluate their

appropriateness. Ne think Pipeline should provide informat. ion to

the Commission on a periodic basis to demonstrate the impacts of

the caps on its industrial customers.

The Commission Staff has proposed. a number of parameters to

monitor, as has South Carolina Pipeline Corporation„ Ne hereby

hold that Staff shall develop a. monitoring process along the lines

of the parameters stated in its bri. ef and testimony and with the

elements, where possible conta. ined in Pipeline's brief. Once the

monitoring process has been developed, Staff shall serve the plan

on the parties to the case for comments and bring a final
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moni. toring plan back to the Commission for approval. Ne beli. eve

that by adopting such a process, the Commission will be able to

evaluate whether competition is continuing to work in the gas

market i.n South Carolina. This Order shall remain in full force

and effect unti. l further order of the Commission.

BY ORDER OF THE CONNT. SSION:

ATTEST:

Ze'QU';@Executive D ector

( SEAr. )
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BY ORDEROF THE COMMISSION:
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_elOU:t_{xecut.ive DY/_e4D"ector
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(SEAL)

Chairman


